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testimony of plaintiff's witness, experienced in such matters, and 
who was asked to state thegeneral custom of persons in the business 
as to the distance a dynamite thawer was placed from where the 
men were at work, "It is customary to keep the thawer a safe distance 
from the working men," and, when asked to explain what he 
meant by "safe distance," "I should say 200 feet," was proper, in 
view of the rule in the instruction given at defendant's request, 
"The unbending test of negligence in methods of machinery and 
appliances is the ordinary use of the business." 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2255; 
Dec. Dig. § 482.* 5 Va.-W. Va. Enc. Dig. 781.] 

4. Trial (§ 62*)— Reception of Evidence— Rebuttal.— Defendant, in 
an action for injuries to its employee, in which a ground of negligence 
relied on was that it placed it's dynamite thawer dangerously near 
its employees, having given evidence that there was no other suitable place 
where the thawer could have been placed, plaintiff could contradict 
this by testimony that there was a place on defendant's land where 
the thawer could be placed out of reach of the place of work. 

[Ed. Note. — For other cases, see Trial, Dec. Dig, § 62.* 5 Va.- 
W. Va. Enc. Dig. 354.] 

5. Appeal and Error (§ 1001*)— Verdict— Conflicting Evidence. — 
There being evidence tending to establish defendant's actionable 
negligence, the verdict based thereon cannot be disturbed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3928-3934; Dec. Dig. § 1001* 14 Va.-W. Va. Enc. Dig. 101.] 

Error to Circuit Court, Botetourt County. 

Action by Caliph Thompson against D. S. Cook & Son Min- 
ing Company. Judgment for plaintiff. Defendant brings error. 
Affirmed. 

Benj. Haden? for plaintiff in error. 

C. M. Lunsford and Wm. R. Allen, for defendant in error. 



SCOTTISH UNION, ETC., INS. Co. et al. v.. CITY OF 
WINCHESTER. 

Nov. 18, 1909. 

[66 S. E. 84.] 

1. Constitutional Law (§ 48*) — Construction in Favor of Consti- 
tutionality of Statutes — Practical Construction. — If a statute is of 
doubtful validity, it will not be declared unconstitutional, where it 
appears that under the same or similar constitutional provisions like 
powers have been conferred by similar statutes which have never 



*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date,, and Reporter Indexes. 
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been called in question by the courts nor by two constitutional con- 
ventions since assembled, and have been acquiesced in for over 50 
years by all the departments of the state government; but the 
practical construction thus put upon the statute will be regarded as 
decisive of its validity. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. 
§ 46; Dec. Dig. § 48.* 3 Va.-W. Va. Enc. Dig. 163.] 

2. Licenses (§ 7*) — Constitutionality of Ordinance. — Where, as 
early as 1852; the Legislature imposed both a specific sum and a 
percentage tax upon receipts of insurance companies as a license tax 
for the privilege cf doing business in the state, and was doing so 
when Const. 1869, art. 10, § 4, was adopted, permitting the levy of 
a license tax on specified occupations, "and on all other business 
which cannot be reached by the ad valorem system," and the same 
taxes continued to be imposed under that Constitution without 
question by the courts, Const. 1902, § 170 (Code 1904, p. cclxii), 
providing that the Legislature may levy a license tax upon any 
business which cannot be reached by the ad valorem system, will be 
deemed to have been adopted in the light of such legislative con- 
struction of the tax as an occupation and not a property tax, and 
Tax Bill Code 1904, Append, p. 2201, § 23, providing that the specific 
license tax upon every insurance company for the privilege of doing 
business in the state shall be $200 a year, and in addition thereto a 
sum equal to 1% per centum upon the gross amount of all assess- 
ments, etc., collected or received, derived from its business in the 
state, was not violative of section 170, as imposing a special tax as 
a license tax, and also an ad valorem graduated property tax, and, 
as a city may impose taxes upon all subjects taxed by the state, 
an ordinance imposing on such companies a license tax of $50 and 
lyi per centum on gross receipts is valid. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 7, 14; 
Dec. Dig. § 7.* 9 Va.-W. Va. Enc. Dig. 307.] 

3. License (§ 7*) — Construction of Constitution.- Fact that Const. 
1902, § 170 (Code 1904, p. cclxii), providing that the Legislature 
may levy a license tax upon any business which cannot be reached by 
the ad valorem system, did not incorporate therein the precise 
language of Const. 1869, art. 10, § 4, which empowers the Legisla- 
ture to levy a license tax on specified occupations, and all other 
business which cannot be reached by the ad valorem system, is not 
sufficient to indicate an ihtent to change the pre-existing policy of the 
state in relation to the imposition of a tax on licensees. 

[Ed. Note. — For other cases, see Licenses, Cent Dig. § 7; Dec. 
Dig. § 7.* 9 Va.-W. Va. Enc. Dig. 307.] 

♦For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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Appeal from Circuit Court, Frederick County. 

Action by the Scottish Union, etc., Insurance Company and 
others against the City of Winchester. Decree of dismissal, and 
plaintiffs appeal. Affirmed. 

Barton & Boyd, for appellants. 
R. Gray Williams, for appellee. 



PHCENIX INS. CO. v. SHERMAN. 
Nov. 18,. 1909. 
[66 S. E. 81.] 

1. Insurance (§ 355*) — Iron-Safe Clause — Compliance. — Under the 
iron-safe clause, the insurer has a right to such a compliance with 
its terms as will inform him during the life of the policy fairly 
as to the stock carried by the insured, and, in case of loss by fire, 
as to the stock burned and the fair cash value thereof. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 853; 
Dec. Dig. § 335.* 6 Va.-W. Va. Enc. Dig. 85.] 

2. Insurance (§ 335*) — Stock of Goods — Inventory — Sufficiency. — 
Under an iron-safe clause requiring the keeping of a complete 
itemized inventory, an inventory which lumps bills of goods without 
setting out the items or their quality, or the stock thereof, is 
insufficient, especially where two inventories, which more nearly 
complied with the clause, had been started and never completed, 
but destroyed, and the books as kept were not sufficient within the 
clause. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 853; 
Dec. Dig. § 335.* 6 Va.-W. Va. Enc. Dig. 85.] 

3. Insurance (§ 335*J)— Stock of Goods— Set of Books— Suffi- 
ciency. — Under an iron-safe clause requiring insured to keep a set 
of books which will plainly present a complete record of the business 
transacted of purchases, sales, shipments, both for cash and credit, 
where insured, conducting a large business and making sales daily 
for both cash and credit does not in his books make entries indicating 
what the cash received was for, and mingles the proceeds of the 
credit sales with the proceeds of the cash sales, and the insured, 
relying on his cash book, the entries of which were alleged to have 
been made after daily sales, is unable to explain intelligently what 
business he had transacted or what goods were in the store and 
destroyed by the fire, and a destroyed ledger from which it was 
claimed some of the cash book entries were taken failed to show 
the cate of the entries, and the cash book was so written up that 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



